IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W NDOW ZARDS, | NC. : CVIL ACTI ON
V.
CASTLE “THE W NDOW PECPLE”, | NC. NO. 00-4680

MEMORANDUM AND ORDER

HUTTON, J. May 30, 2001

Presently before this Court are the Defendant’s Mdtion to
Dismss the Plaintiffs’ Conplaint Pursuant to Fed. R Cv. P
12(b)(6) or for a More Definite Statenment Pursuant to Fed. R G v.
P. 12(e) (Docket No. 4), and the Plaintiff’s response thereto

(Docket No. 5).

. BACKGROUND

On Septenber 14, 2000, the Plaintiff, Wndow zards, Inc.,
filed the instant conplaint against the Defendant, Castle “The
W ndow People”, Inc.. Inthe conplaint, the Plaintiff alleges that
t he Def endant’ s representatives “made fal se and di sparagi ng remar ks
about [the Plaintiff] to potential custoners.” See Pl.’s Conpl.
13. As developed in the conplaint, the false and disparaging
remar ks concerned the Plaintiff’s status in bankruptcy. See Pl.’s
Compl. 91 14-17. The Plaintiff clainms that these statenents were
falsely made as a strategy to deter potential custonmers from

dealing with the Plaintiff. See Pl.’s Conpl. ¢ 109. Mor e



specifically, the Plaintiff alleges that: (1) sales representative
Dani el D anond told a potential custoner that the Plaintiff was in
the mddle of a bankruptcy proceeding in February of 2000, (2)
representative Lou Berger told a potential custoner that the
Plaintiff was bankrupt in or about April of 2000, and (3)
representatives Bill Burger and Robert Mdffei nade fal se statenents
regarding Plaintiff being bankrupt to potential custonmers in the
February of 2000 through May of 2000 tine frame. See Pl.’s Conpl.
19 14, 15, & 17. According to the conplaint, the Plaintiff was not
i n bankruptcy at that tine. See Pl.’ s Conpl.  18. The conpl ai nt
all eges that these fal se statenents violated federal and state | aw
including unfair conpetition, tortious interference wth
prospective custoners, defamation, trade |ibel, and a viol ation of
the Lanham Act. See Pl.’s Conpl. 19 21-34. On Novenber 8, 2000,
the Defendant filed this notion to dismss or for a nore definite
statenent asserting that the Plaintiff’s allegations are not
sufficient to state a claim of defamation and therefore, the

Plaintiff’s entire conplaint should be dism ssed.

1. STANDARD OF REVI EW

When considering a notion to dismss a conplaint for failure
to state a claimunder Rule 12(b)(6), this Court nust "accept as
true the facts alleged in the conplaint and all reasonable
inferences that can be drawn from them D sm ssal under Rule

12(b)(6) . . . is limted to those instances where it is certain
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that no relief could be granted under any set of facts that could

be proved.” Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d

Cr. 1990) (citing Ransomv. Mrrazzo, 848 F.2d 398, 401 (3d Cr.

1988)). The Federal Rules of Civil Procedure do not require
detailed pleading of the facts on which a claimis based, they
sinply require “a short and plain statenent of the claimshow ng
that the pleader is entitled to relief,” enough to “give the
defendant fair notice of what the plaintiff’s claimis and the
grounds upon which it rests.” See Fed. R GCv. P. 8(a)(2) (West

2001); see also Conley v. Gbson, 355 U S 41, 47 (1957). A

notion for a nore definite statenent under Federal Rule of G vil
Procedure 12(e) is only “appropri ate when the pleading is ‘so vague
or anbi guous that the opposing party cannot respond, even with a
sinple denial, in good faith, wthout prejudice to hinself.’” Sun

Co., Inc. v. Badger Design & Constructors, Inc., 939 F. Supp. 365,

374 (E.D.Pa. 1996).

Poi nting to a hei ght ened pl eadi ng standard i n Pennsyl vani a for
def amati on, the Defendant argues that the Plaintiff’s conplaint is
facially defective because it does not set out specifically what
defamatory statenents were nmade, by whom and to whom See Ersak

v. Township of Springfield, Delaware Cy., 822 F.Supp. 218, 223

(E.D.Pa. 1993). However, the pleading standards by their nature
are procedural and therefore governed by the federal rules of civil

procedure as opposed to state practice. See GE Capital Mrt. Serv.
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v. Pinnacle Mrt., 897 F.Supp. 854, 867 (E D. Pa. 1995). Wi | e

there is technically no hei ghtened pl eadi ng standard for defamati on
actions under the federal rules, the actual application of the
standard “tends to be nore stringent than ordinary civil suits.”
See 5 Charles Alan Wight & Arthur R MIler, Federal Practice and

Procedure § 1245 (2d ed. 1990).

1. D SCUSSI ON

Even using a nore stringent application of the pleading
standard contained in Rule 8 of the Federal Rules of Gvil
Procedure, the Plaintiff has appropriately pled a claim for
defamation. Contrary to the Defendant’s assertion, the Plaintiff’s
conplaint sets forth with relative specificity the basis for their
claim The Plaintiff specifically alleges the representatives who
made the defamatory statenments (Daniel Dianond, Lou Berger, Bill
Burger, and Robert Moffei), when the statenments were nade (February
t hrough May of 2000), the content of the statenents (regarding the
Plaintiff’s bankruptcy), and to whom the statenents were nade
(potential custoners). Wiile the customers’ nanmes are not
specifically identified, the context of the statenments is clear
enough to put the Defendant on notice of “what the plaintiff’s
claimis and the grounds upon which it rests.” |In addition, there
is sufficient information for the opposing party to respond i n good
faith to the Plaintiff’s conplaint precluding the Defendant’s

nmotion for a nore definite statenent.

-4-



Movi ng beyond the specificity of the Plaintiff’s conplaint, it
satisfies the substantive requirenents of pleading a defamation
claim To set forth a claimfor defamati on under Pennsyl vani a | aw,
a Plaintiff nust allege (1) the defamatory character of the
communi cation, (2) its publication by the Defendant, (3) its
application to the Plaintiff, (4) the wunderstanding by the
recipient of its defamatory neaning, (5) the understanding by the
recipient of it as intended to be applied to the plaintiff, (6)
special harmresulting fromits publication, and (7) abuse of a
conditionally privileged occasion. See Pa. Cons. Stat. Ann. 8§

8343(a) (West Supp. 2000). A statenent is of defamatory character

if, looking at it in context with the effect it is reasonably
cal cul ated to produce in the mnd of the average person, “it ‘tends
so to harm the reputation of another as to . . . deter third

persons fromassociating or dealing with him’” Rem ck v. Manfredy,

238 F. 3d 248, 261 (3d Cr. 2001). Special harmrepresents specific
nmonet ary or out-of-pocket loss as a result of the defamation. See
id. The Court finds that falsely stating that a conpany is in the
m ddl e of a bankruptcy proceeding or is bankrupt while speaking
wth a potential custonmer is defamatory. In addition, the
allegations in the conplaint clearly indicate that the statenents
were published by the Defendant, the statenents applied to the
Plaintiff, the potential customers understood the defanmatory

nmeani ng, and t he custonmers understood the statenents applicationto



the plaintiff. Also, the Plaintiff satisfies the requirenent for
pl eadi ng speci al harmby all eging that the defamati on caused i njury
inthe formof lost sales. See Pl.’s Conpl. at § 32. Finally, the
Def endant has not asserted that they are protected by any
conditional privilege at this point in the proceedings. For the
foregoing reasons, the Court finds the Plaintiff has adequately
pl ead a claimof defanmation agai nst the Defendant.

Wi | e t he Def endant sought dism ssal of the Plaintiff’s entire
conplaint, the only argunent put forth was that the Plaintiff’s
conplaint failed to state a cause of action for defamation. The
Defendant’s notion argues that the deficiencies in the defamation
claimapply equally to all of the clains and therefore the entire
conpl aint should be dismssed. As the Court finds that there are
no deficiencies in the Plaintiff’'s defamation claim the Court
deni es the Defendant’s notion to dismss the Plaintiff’s conplaint
inits entirety.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W NDOW ZARDS, | NC. : CVIL ACTI ON
V.
CASTLE “THE W NDOW PECPLE”, | NC. NO. 00-4680
ORDER

AND NOW this 30" day of May, 2001, upon consi derati on
of the Defendant’s Mdtion to Dismss the Plaintiffs’ Conplaint
Pursuant to Fed. R Cv. P. 12(b)(6) or for a Mre Definite
Statenment Pursuant to Fed. R GCv. P. 12(e) (Docket No. 4), and the
Plaintiff’s response thereto (Docket No. 5), IT IS HEREBY ORDERED

that the Defendant’s notion i s DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



